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12th November 2005 
 
 
Niall Bohan 
DG MARKT G3 Unit Head 
European Commission 
B-1049 Brussels 
Belgium 
 
 
Dear Niall 
 
EU Commission’s Asset Management Green Paper 
 
DATA is pleased to comment on the Commission’s Asset Management Green Paper 
and you will recall from our very useful meeting in Brussels on 21st February this 
year, that we have strong views in a number of areas, in particular the additional 
investor protections provided to consumers of UK authorised collective investment 
schemes, over and above the standard UCITS governance requirements.   
 
DATA would like to congratulate you and your team on the production of such a 
comprehensive and thought provoking paper, which will undoubtedly provide the 
stepping stones for the EU asset management industry over the next decade. 
 
You will appreciate that as the Green Paper is far reaching, many of the areas of 
discussion are outside the direct remit of DATA members.  Please find attached 
DATA’s comments on those aspects of the Asset Management Green Paper that are 
relevant to our Members. 
 
If there are any points raised in our response that you would like to discuss further, 
or where you would like clarification, please do not hesitate to contact me. 
 
Yours sincerely 
 
 
 
 
David England 
Chairman – Depositary and Trustee Association 
 
enclosure 

65 KINGSWAY   LONDON WC2B 6TD   TEL: +44 (0)20 7831 5873   EMAIL: 
data@investmentuk.org 
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DATA response to the EU Asset Management Green Paper  

 
 
 
 
The Depositary and Trustee Association (DATA) welcomes the publication of the 
Green Paper on the enhancement of the EU framework for investment funds (the 
‘Green Paper’). 
 
The Depositary and Trustee Association (DATA) represents the depositaries and 
trustees of UK authorised unit trusts and investment companies with variable capital 
(ICVCs).  At the end of September 2005, trustees and depositaries were responsible 
for the safeguarding of £324 billion (approximately 460€ billion) of funds under 
management. 
 
 
Depositary passport 
 
The Green Paper recommends providing a depositary passport, commenting that: 
 

“Fund custody and depositary services could benefit also from further 
rationalisation. The UCITS Directive requires the management 
company and the depositary to be located in the same Member State. 
In the past, proximity and integrated supervision were considered 
essential to ensure effective performance of fund administration, 
depositary and custody functions. More recently, a number of 
stakeholders have advocated greater freedom in the choice of the 
depositary. As previously noted by the Commission, moving in this 
direction will require further harmonisation of the status, mission and 
responsibilities of these actors. The comparative costs and benefits of 
changes to the legislative framework will need further analysis – not 
least compared to what can be achieved through delegation and/or 
sub-custody arrangements. The Commission proposes to examine the 
implications for effective supervision and investor protection arising 
from splitting responsibility for supervision of the fund and depositary 
and asset-custody functions across Member States”. 

 
DATA does not believe that there is currently any evidence of either an economic or 
regulatory need for a depositary passport.  
 
In DATA’s experience the single market for depositary services is functioning 
effectively and providing genuine competition in the market place. Most major 
depositary organisations have achieved efficiencies by delegating custody to a 
subsidiary or branch in the relevant EU jurisdictions and consequently depositaries 
domiciled in different EU jurisdictions are already in direct competition.  Evidence for 
the effectiveness of this competition can be seen in the relatively low, and still 
decreasing, fees charged for depositary services, including custody.   
 
If passporting were introduced, Regulators are likely to require a physical presence in 
the particular domicile, to maintain current investor protection and to prevent split 
supervision.  DATA members thus believe that a depositary passport would not bring 
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any additional benefits over and above those presently in existence by depositaries 
establishing a local subsidiary or branch. 
  
DATA also believes that a prerequisite for a depositary passport would be prior 
harmonisation of depositary responsibilities, the most problematical of which would 
be the oversight function.  Whilst DATA believes that harmonisation of governance is 
a good thing in principle, in practice this would be virtually impossible to achieve in a 
satisfactory manner specifically in the UK. UK depositary’s oversight is, in a number 
of areas, super-equivalent to most if not all other EU jurisdictions, and a concern 
would be that any harmonisation would lead to weakened investor protection from a 
current UK perspective.   
 
A Review of the Governance Arrangements of United Kingdom Authorised Collective 
Investment Schemes was recently carried out by a Working Party of the UK’s 
Investment Management Association, and on which DATA was represented.  After 
consultation with IMA’s full membership, the final report was published in February 
2005.  The conclusions of this review were that whilst other world-wide jurisdictions 
applied different CIS governance models, there was a clear preference for maintain, 
and in a number of areas extend, the UK’s super-equivalence as far as depositary 
oversight was concerned. 
  
The UK’s Financial Services Authority also continues to support UK oversight super-
equivalence, the most recent demonstration being their Consultation Paper (CP 
05/14) on Disclosure of Retail Product Bundled Commissions, which proposes 
additional oversight responsibilities for the depositary in this regard.  
 
Although unbundling, (i.e. fully separating, the oversight, safekeeping and transfer 
agency functions of depositary services and only allowing passporting of custody and 
transfer agency) seems an ideal solution to attempting to harmonise the oversight 
function DATA members consider it an unnecessary complication.  DATA believes 
that the perceived benefits of unbundling can readily be gained from cross-border 
delegation and/or sub-custody arrangements of the relevant activities.   
 
As an alternative to unbundling depositary services to allow for passporting of 
custody and transfer agency DATA supports the solution of the Commission 
facilitating cross-border delegation.  DATA understands, for example, that 
Luxembourg regulations require a UCITS’ underlying portfolio of securities to be held 
directly by its appointed custodian in Luxembourg.  If this is impractical or does not 
correspond to the conventions of the home market of an underlying security, the 
securities may be held with an agent domiciled in the local market of the asset (the 
‘subcustodian’), specialising in safekeeping securities of that local market, and 
participating in safekeeping and ownership transfer arrangements and conventions of 
the local market.  However, Luxembourg requires that sub-custodians be appointed 
via a direct contractual relationship between the appointed custodian and the local 
agent.  In these cases, intermediary custodial agents (“global sub-custodian” or 
“regional sub-custodian”) would contravene this requirement and are therefore not 
permitted.  We believe such restrictions are anti-competitive and could usefully be 
removed.  
 
This would be a less dramatic change than fully separating the oversight and 
safekeeping functions, would raise fewer other regulatory concerns, be a fairly 
simple solution and could be achieved relatively easily by level 3.  It is, after all, hard 
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to justify any restrictions on a depositary’s ability to delegate to a custodian/sub-
custodian, since custody is an ancillary investment service covered by MiFID. 
 
Notification 
 
The Green Paper recommends that the notification procedure should be simplified in 
order to streamline procedures and to consider practical mechanisms for resolving 
questions within the scope of current responsibilities.  
 
DATA strongly supports this recommendation, and believes it should be a priority for 
future work as the current complexities, bureaucracy and consequent costs of 
notification are anti-competitive and are a significant inhibitor on the effectiveness of 
the single market. 
 
Fund mergers 
 
DATA strongly supports the Green Paper recommendation for improvement of the 
efficiency of the single market by providing a framework for cross-border fund 
mergers.   
 
 DATA recognises the problems the current cross-border barriers cause CIS 
Managers, resulting in them being obliged to continue to maintain non-commercially 
viable funds, with the consequent unnecessary cost burden borne by investors.  
Consequently DATA disagrees with the proposal that this issue is a long-term priority 
and strongly recommends that it should be addressed promptly. 
 
 
Pooling 
 
DATA strongly supports the recommendation in the Green Paper for improving the 
efficiency of the single market by providing a framework for pooling. 
 
As DATA believes that an effective pooling framework can introduce significant 
economies of scale with a consequent reduction in the costs borne by investors, it 
recommends that this subject should be a priority issue, not a long-term issue. 
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